necessary  to disapprove of Judge Kennedy's continued failure to abide by

Rule  80.     See T.P. Mining,   Inc.,   7 FMSHRC ___ (FMSHRC Docket No.   LAKE

83-97-D,   July 2,  1985).    There we stated:

Judge Kennedy's comments with regard  to   [an
attorney who appeared before him]  contain assertions
of unethical and unprofessional conduct which,  had
they been well-founded,  would have been grounds
for a disciplinary proceeding.     We have previously
cautioned Judge Kennedy that such allegations made
in the course of a proceeding, without the required
disciplinary referral,  deprive the accused of
elementary procedural safeguards.     Canterbury Coal
Co.,  1 FMSHRC 335,  336  (May 1979).    By now,  Judge
Kennedy should know how to make a disciplinary
referral.    Canterbury Coal Co.,   1 FMSHRC at 336;
James Oliver and Wayne Seal,  1 FMSHRC 23,   (March
27,  1979);  In re Kale,   1 BNA MSHC 1699   (FMSHRC
Docket No.  D-78-1,  November 15, 1978).     In this
case,  Judge Kennedy's demonstrated  insensitivity
to the legitimate interests and rights of  those
appearing before the Commission, and his disregard
of the Commission's rules and our prior warnings
on this  subject,  warrant our gravest concern,

T.P.   Mining,  supra,  slip op.   at 5.

The   Secretary also maintains that the judge's decision focused  on
matters   far beyond the scope of a settlement approval.     The  Secretary
contends   that the judge made defamatory remarks  in his decision con-
cerning  Mr.  Welsch's assertion of  the informer's  privilege,  MSHA's
allegedly  lax enforcement of  the Mine Act,  and the personal reputations
of  Inspector Weaver and Mr.  Welsch,

It   is clear from the record that Mr.  Welsch advanced a proper
reason  for assertion of the privilege,  namely,  to preserve the anonymity
of one  of  Belcher's employees who had furnished information to Inspector
Weaver under an assurance of confidentiality.    Tr.  95-101.    We recently
outlined  the basic principles governing the application of the Informer*s
privilege   to Mine Act proceedings.     Secretary of Labor on behalf of Logan
v.   Bright  Coal Co., Inc., 6 FMSHRC 2520 (November 1984):

The informer's privilege is the well-established
right of the government to withhold from dis-
closure the identity of persons furnishing in-
formation of violations of the law to law enforce-
ment officials.    Roviaro v. United States,  353
U.S.  53,  59  (1957).    See generally Annot.,  8 ALR
Fed.  6  (1971).    The purpose of the privilege

1026. Welsch,
